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EXECUTIVE SUMMARY
This written evidence submitted by the Duke Law International
Human Rights Clinic assesses Part 4 (Modern Slavery) of the
Nationality and Borders Bill (the Bill) against international
anti-trafficking and human rights law that binds the United
Kingdom. It focuses on how the Bill wrongly disqualifies
trafficking victims—particularly those linked to terrorism—from
identification and various forms of protection, assistance, and
support; undermines the rights of child trafficking victims;
and fails to prevent, investigate, and punish traffickers from
proscribed groups. While this submission focuses on the Bill’s
adverse treatment of trafficking victims linked to terrorism, its
international law analysis also applies to those victims who the
Bill wrongly disqualifies from identification and support for
reasons not related to national security.



By automatically disqualifying those who are a “threat to
public order” or make claims in “bad faith” from being identified as trafficking victims [cl. 51(2)(a)] and from a series of
protective measures (such as deportation protection, assistance and support during the 30-day recovery period, and
statutory leave to remain [cls. 49, 51(2)(b), 52, 53(5)-(6)]), the
Bill violates the principle of non-punishment. This means
that victims rather than their traffickers can be wrongly penalised and deprives victims of proscribed groups of a right
to a remedy.



By failing to identify [cls. 46–48, cl. 51(2)(a)] and support trafficking victims of terrorism [cls. 49, 51(2)(b), 52, 53(5)–(6)],
as well as failing to apply the non-punishment principle [cl.
51] to protect victims, the Bill necessarily frustrates the obligation to investigate, criminalise, and punish traffickers.
As such, the Bill’s failure to identify and assist those victims
linked to terrorism undermines the ability to gather information on, prevent, and prosecute terrorists for trafficking, violating the United Kingdom’s human rights due diligence
obligations on anti-trafficking under international law.



By excluding those identified as a “threat to public order” [cl.
51(1)(a)]—and centring this exclusion primarily on terrorism
and terrorism-related offences [cl. 51(3)]—from being identified as trafficking victims [cl. 51(2)(a)] and also from protection and assistance [cls. 49, 51(2)(b), 52, 53(5)–(6)], the Bill
results in de facto discrimination against certain victims, including based on the status of their trafficker as being linked
to terrorism, as well as the victim’s identity (e.g., religion,
race, and/or citizenship status). This constitutes a violation
of the United Kingdom’s non-discrimination obligations
under international law.



By failing to distinguish between adult and child trafficking
victims of proscribed groups [cls. 46–53], the Bill violates the
United Kingdom’s obligations under international law to address the special vulnerabilities of children in identification,
protection and support, and application of the non-punishment principle.

It concludes that Part 4 falls short of the United Kingdom’s
international law obligations in several respects, including:






By excluding persons identified as a “threat to public order”
[cl. 51(1)(a)]—and centring this exclusion primarily on terrorism and terrorism-related offences [cl. 51(3)–(6)]—from a
“conclusive grounds” [cl. 51(2)(a)] determination of whether
they are a trafficking victim, the Bill fails to properly apply
the international legal definition of trafficking in persons
that recognises that persons can be trafficked for terrorism.
By raising the threshold of a “reasonable grounds” determination to require that persons “are” a victim of trafficking
[cl. 48] and penalising late compliance with information requests [cl. 47(2)]—in addition to precluding identification [cl.
51(2)(a)] of individuals who are “threat[s] to public order” [cl.
51(1)(a)] or who have claimed to be trafficking victims “in bad
faith” [cl. 51(1)(b)]—the Bill impedes genuine trafficking victims from being identified as such. This violates the United
Kingdom’s obligations under international law to identify
trafficking victims and, specifically, to identify trafficking
victims of terrorism.
By depriving those victims who are determined to be
threats to public order [cl. 51(1)(a)] or who have made claims
of victimhood in “bad faith” [cl. 51(1)(b)] of measures such as
deportation protection [cl. 51(2)(b)], assistance and support
during the 30-day recovery period [cls. 49, 52], and statutory leave to remain [cl. 53(5)–(6)], the Bill deprives victims of
trafficking of the rights and protections afforded to them
under international law.
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ment, with groups using trafficking tactics to lure adults
and minors under false pretenses or force, as well as to
keep them in exploitative situations.”10

I. OVERVIEW
1.

This submission assesses whether Part 4 (Modern Slavery)
of the Nationality and Borders Bill (the Bill)—catalogued as
Bill 141 2021–22 and introduced by Home Secretary Priti
Patel on July 6, 20211—complies with international anti-trafficking and human rights law.2 In particular, this submission
focuses on how the Bill wrongly disqualifies trafficking
victims—particularly those linked to terrorism—from identification and various forms of protection, assistance, and
support. First, it situates Part 4 (Modern Slavery) of the Bill
in the United Kingdom’s approach to trafficking victims
linked to terrorism. Second, against this backdrop, it analyses the effects of the core provisions of Part 4. Third, it
identifies the relevant anti-trafficking and human rights international law on trafficking in persons linked to terrorism
and analyses how Part 4 falls short of these guarantees related to identifying and assisting trafficking victims, as well
as to preventing, investigating, and punishing traffickers.
This submission focuses on the Bill’s adverse treatment of
trafficking victims on national security-related grounds because this is much of Part 4’s focus; however, the international law analysis also applies to those trafficking victims
who the Bill wrongly disqualifies from identification and
support on non-national security grounds.

II. THE BILL AND THE UNITED KINGDOM’S
II. EXISTING TRAFFICKING-TERRORISM
II. POLICIES
2.

Both the Bill and the government’s “New Plan for Immigration”3 that it seeks to implement4 emphasise the goal of
protecting victims of modern slavery while policing false
claims, including by those alleged to pose national security
risks.5 For example, in remarks on the Bill’s second reading,
Home Secretary Patel stated that “the law on modern slavery is being exploited” by “people who pose a national security risk—seeking modern slavery referrals, to avoid immigration detention and frustrate removal from the UK.”6 The
“New Plan for Immigration,” similarly emphasises “distinguishing more effectively between genuine and vexatious
accounts of modern slavery and enabling the removal of
serious criminals and people who are a threat to the public
and UK national security.”7

3.

The Bill’s characterisation of trafficked persons linked to
terrorism as not bona fide victims of modern slavery or
trafficking continues a troubling trend in U.K. policies and
practices on the trafficking-terror nexus. Globally, trafficking has been used by a range of proscribed and terrorist
groups, including Boko Haram, al-Shabaab, and ISIS.8 Trafficking is used by these groups for a number of purposes,
including to target communities, attract fighters, and fundraise.9 It has also “long been a tool for involuntary recruit-

4.

Consistent with these global trends in the use of trafficking
tactics to recruit to terrorist groups, reports have identified
cases of British women and girls who were trafficked to ISIS
and who are presently stranded in Syria.11 Yet, the U.K. government has failed to prevent this trafficking for terrorism
purposes,12 to identify such persons as trafficked, and to
provide assistance and support (including repatriation).13
Instead, the U.K. government has punished trafficking victims for their forced criminality through a range of criminal and administrative measures such as stripping of citizenship.14 These trends shed light on the likely impacts of
the Bill, demonstrate how the Bill violates international law
when it comes to addressing trafficking by terrorist groups,
and are further elaborated in Section IV.

III. SUMMARY OF EFFECTS OF
III. CORE PROVISIONS OF PART 4
5.

Part 4 (Modern Slavery) of the Bill comprises clauses 46 to
57 and addresses the processes and standards for identifying victims of modern slavery or human trafficking, as
well as the conditions under which certain persons will be
disqualified from being fully recognised as victims and accessing other forms of protection.

6.

Pursuant to clause 46, the Secretary of State has the authority to “serve a slavery or trafficking information notice
on a person who has made a protection claim or a human
rights claim,”15 which requires a person to provide relevant
information relating to being a victim of slavery or human
trafficking within a specified period.16 Late compliance
with this request for information may be taken into account
under clause 47 when assessing the claimant’s credibility.17
Clause 48 further concerns the identification of potential
victims of modern slavery or human trafficking, amending
the Modern Slavery Act 2015 (MSA)18 to make it harder to
extend assistance and support to victims; protections will
only be available to someone when there are “reasonable
grounds” to believe they “are” victims of modern slavery,
rather than that they “may be” a victim.19 Pursuant to clauses 49 and 52, once a “reasonable grounds” decision has
been made that a person is a potential victim of modern
slavery or human trafficking, the victim is entitled to a 30day recovery period—including assistance and support—
before a “conclusive grounds” decision on the individual’s
status as a modern slavery or human trafficking victim may
be rendered.20 Clause 50 further identifies limits to the recovery period.21

7.

Clause 51 is of particular relevance for assessing the Bill’s
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impact on those trafficked in connection with terrorism. It
disqualifies individuals who have received a positive “reasonable grounds” decision from a) removal protection and
b) the right to receive a “conclusive grounds” decision22
under two circumstances: if they are a (1) “threat to public
order” or (2) have made a claim to be a victim of trafficking
or modern slavery in “bad faith.”23 The bill does not define
“bad faith.” It does enumerate certain non-exhaustive—and
broad24 —grounds on which individuals will be considered a
“threat to public order.”25 These grounds are predominantly focused on national security and include when a person:
n has been convicted of a Schedule 4 offence under the
MSA or of a “corresponding offence.”26 Schedule 4 offences include a range of statutory terrorism and terrorism-related offences that are exemptions to the MSA’s
statutory defence for slavery or trafficking victims who
commit an offence27;
n is “a foreign criminal within the meaning given by section 32(1) of the UK Borders Act 2007”28;
n has been “convicted of a terrorist offence.”29 The latter is
defined broadly in the Bill30 to include a terrorist offence
under certain statutes,31 as well as offences determined
to have a “terrorist connection.”32 Offences outside of
the United Kingdom are also captured;33 a “terrorist offence” includes “an act constituting an offence under the
law in force in a country outside the United Kingdom”
that either “was, or took place in the course of, an act of
terrorism or was done for the purposes of terrorism”34
or “would have constituted an offence” within Schedule
A1 to the Sentencing Code (terrorism offences: England
and Wales) or Schedule 1A to the Counter-Terrorism
Act 2008 (terrorism offences: Scotland and Nothern Ireland)” “if it had been committed in any part of the United
Kingdom”35;
n has not been convicted of an offence, but has been subject to a Terrorism Prevention and Investigation Measures (TPIM) notice,36 temporary exclusion order (TEO),37
or deprivation of nationality because it is “conducive to
the public good”38;
n has not been convicted of an offence or subject to a
measure (e.g., citizenship stripping) but “there are reasonable grounds to suspect that the person is or has
been involved in terrorism-related activity within the
meaning given by section 4 of that Act [the TPIM Act]
(whether or not the terrorism-related activity is attributable to the person being, or having been, a victim of
slavery or human trafficking)”39; and
n more generally and nebulously “otherwise poses a risk
to the national security of the United Kingdom.”40
8.

The determination that a person is a public order threat

or has made a claim of victimhood in “bad faith” has additional ripple effects. In addition to not being able to have
a “conclusive grounds” determination made about whether they are a victim and not being protected from deportation,41 a person who has a section 51(1) determination
made about them is excluded from assistance and support
during the 30-day recovery period.42 And while clause 53
creates a statutory leave to remain for individuals who receive a positive conclusive grounds decision, where the
Secretary of State determines that the person is a “threat to
public order” or has “claimed to be a victim” in “bad faith,”
the Secretary is not required to give the person leave and
can revoke it if already given.43

IV. THE BILL AND RELEVANT
IV. INTERNATIONAL LAW ON TRAFFICKING
IV. LINKED TO TERRORISM
9.

The United Kingdom is bound by several regional and international anti-trafficking and human rights instruments
with which the Bill must comply.44 The Home Office has assessed that the bill is consistent with the United Kingdom’s
obligations under the European Convention on Human
Rights (ECHR) 45 and the Council of Europe Convention on
Action Against Trafficking in Human Beings,46 as well as undertaken a positive Equality Impact Assessment.47 However, Part 4 (Modern Slavery) is not in compliance with these
obligations in a number of ways.48 While there are key requirements under regional instruments—including particularly the positive obligations under the ECHR to identify
trafficked persons and to apply the principle of non-punishment to those trafficked persons forced to engage in
criminality49—here we focus on how Part 4 as measured
against the U.K. government’s international anti-trafficking
and human rights legal obligations wrongly disqualifies
those trafficked in connection with terrorism from identification and protection. The following are the core international law obligations of the United Kingdom relevant to
Part 4 (Modern Slavery) of the Bill and its impact on those
trafficked for reasons linked to terrorism.

Appying the international legal definition of
trafficking in persons to terrorism
10. The United Kingdom has an obligation to apply the international legal definition of trafficking in persons50 to criminalise trafficking and identify victims, including to ensure
that the definition captures trafficking for exploitation by
terrorist or violent extremist groups.51 This definition must
be applied consistent with States’ other human rights obligations, including non-discrimination and the rights of the
child.52
11. Under international law, the definition of trafficking in per-
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sons is not dependent on the actors to which individuals
are trafficked; instead, for adult victims, States are required
to assess whether a person has been subject to an “act”
(such as being recruited, transported, transferred and/or
harboured) by certain “means” for the purpose of exploitation.53 For child victims only the “act” and the exploitative
purpose are required.54 On the definitional element of “exploitation,” international law recognises that there are a
number of ways in which the definition of trafficking in persons “can capture situations in which people are trafficked
for the purpose of being exploited to carry out terrorist
activities.”55 This includes exploitation for forced labour,56
sexual exploitation,57 criminal activities,58 “terrorist or other purposes,”59 as combatants,60 and/or forced marriage.61
For adults trafficked by proscribed groups, the “means”
used can be overtly coercive (e.g., kidnapping) or not62—a
person can still be a victim if proscribed actors use subtle means such as deception63 or abuse of vulnerability64
to recruit and/or transfer them. Trafficking—and re-trafficking—for terrorism can arise at multiple points throughout
a person’s exposure to a proscribed group. It can occur
through an exploitative process or when an exploitative situation results or is maintained without a preceding exploitative process.65 And trafficking can also occur as a result of
“changed circumstances,”66 such as “if women linked to ISIS
originally freely agreed to a marriage that instead became
‘domestic servitude or sexual slavery,’ this might change
voluntary travel to an involuntary stay.”67
12. By excluding those (including children) who have received
a “reasonable grounds” decision from the right to receive a
“conclusive grounds” decision68 because they are a “threat
to public order”69—and centring this exclusion on terrorism
or terrorism-related offences70 —the Bill violates this obligation to apply the definition of trafficking to terrorism.71 It
also violates the obligation to apply the definition of trafficking in persons to those victims who are excluded under the “threat to public order” exemption on non-national
security grounds, such as with the non-terrorism offences
in the MSA’s Schedule 472 or when someone is a “foreign
criminal.”73 By centring exclusion on a range of national security grounds, the Bill seeks not just to “divide victims into
worthy and unworthy victims,”74 but to improperly divide
trafficked persons into victims and non-victims depending on who trafficked them. This contravenes international
law’s extensive recognition that trafficking in persons includes trafficking by proscribed groups. And it continues a
trend of the U.K. government erring in its understanding of
its international obligations to identify trafficking-terrorism
victims.75

The obligation to identify trafficking victims of
proscribed groups
13. The United Kingdom has an obligation to identify trafficking victims of terrorism, including as part of its obligations
of due diligence to prevent, investigate, and punish trafficking by proscribed groups.76 The obligation to identify trafficked persons is a positive one and belongs to the
State,77 meaning that it does not rely on victims, particularly
minors, to self-identify.78 Identification is core to a human
rights-based approach; if an individual is not identified as a
victim, they will then not be guaranteed the rights to which
they are entitled as victims of trafficking.79 Early and timely
identification of presumed or identified victims of trafficking by terrorist groups80 is particularly key for applying the
non-punishment principle.81 Lack of identification also impacts the ability of law enforcement to pursue the prosecution of traffickers.82
14. Several features of the Bill preclude the United Kingdom
from meeting its identification obligations for all trafficking victims, including the timing limitations in clauses 46
and 47 that penalise late compliance with information requests,83 the raised threshold for a “reasonable grounds”
decision in clause 48,84 the reduction in the recovery period and its protections in clauses 49, 50, and 53,85 and
its failure to distinguish between child and adult victims
of trafficking.86 These measures, specifically the changed
threshold in clause 4887 and the reduced recovery period,88
have both been characterised as “regressive” and contrary to human rights law’s requirement that States ensure
“non-regression” in measures to protect the human rights
of victims of trafficking.89
15. The Bill’s general limitations on identifying all trafficking victims also circumscribe the United Kingdom’s ability to meet
its obligations to identify trafficking victims of proscribed
groups. First, the Bill’s timing limitations, as well as raising
the threshold for a “reasonable grounds” determination,
ignore that those trafficked by terrorist groups may not be
able to provide timely and full information that proves they
are a victim. Notably, the U.K. government’s own policies
can at times be responsible for these barriers. For example,
stripping of citizenship and non-repatriation of those British citizens linked to ISIS—as well as the absence of consular
presence within Syria “from which to assess the needs of or
provide assistance to British children”90 and others—have
necessarily frustrated the ability to identify and support
potential trafficking victims,91 including on a case-by-case
basis.92 Indeed, earlier this year, the U.K. government failed
to confirm whether it assesses if those it has stripped of citizenship are trafficked.93 Instead, it implied the contrary; by
responding that the United Kingdom “has an obligation”
to identify trafficked persons “who are in the UK” through
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use of the National Referral Mechanism (NRM),94 it suggested that its obligations do not encompass those trafficked
from the United Kingdom and who are presently abroad.95
Second, meaningful identification is also inherently hampered here by the breadth of grounds on which someone
can be identified as a “threat to public order.” Not only can
someone be classified as such without actually being convicted of an offence, but the “threat to public order” designation is based on both offences and measures under U.K.
counter-terrorism law that have themselves been critiqued
for their breadth, vagueness, lack of transparency, and
over-application to minority Muslim communities.96 Additionally, as under certain circumstances, foreign terrorism
offences will be a basis for determining whether someone
is a public order threat, the Bill effectively imports foreign
counter-terrorism laws into the determination of who will
constitute a trafficked person entitled to protection and
assistance, without any meaningful checks and balances
on the fairness and scope of those laws.97 Third, as noted
above, the effect of clause 51(2)(a) is to preclude full identification of those trafficked in connection with terrorism.98
Here, the Bill seeks not just to make it harder to identify trafficked persons, but instead to take away the government’s
obligation to fully identify a trafficked person altogether;
when an exemption applies, there will be no requirement
to make a “conclusive grounds” decision about whether a
person is a trafficking victim.

Obligations to protect and assist trafficking
victims of proscribed groups, including through
the non-punishment principle
16. The United Kingdom has an obligation to protect and assist victims of terrorist groups and to investigate potential
trafficking by such actors.99 Obligations to repatriate trafficking victims100 also continue to apply to those linked to
proscribed groups.101 Under international law, such protection and assistance should be tailored, including on
the basis of gender and the particular needs of children.102
Instead, under the Bill, where a person has been determined to be a public order threat or has made a claim of
victimhood in “bad faith,” that person is not protected from
deportation and is excluded from assistance and support
during the 30-day recovery period, and the U.K. government is not required to give the person the statutory leave
to remain and can revoke it if already given.103
17. The obligation to protect and assist those trafficked in connection with terrorism includes keeping the victim status
of trafficked persons in tact in situations of forced criminality (the non-punishment principle).104 States are responsible for applying the non-punishment principle because
of their “positive obligation to take protective operational
measures of identification, protection and effective inves-

tigation.”105 Under international law, the non-punishment
principle continues to apply when victims of trafficking
commit terrorist offences as a consequence of having
been trafficked.106 Proper application of the non-punishment principle “is critical to the recognition of trafficking
in persons as a serious human rights violation”107 and to
ensuring that States’ obligations of assistance and protection toward those trafficked for forced criminality are fully
realised.108 The non-punishment principle must be applied
consistently with a host of other legal obligations, including “States’ obligations of non-discrimination and positive
obligations of protection, as well as with the peremptory
norms prohibiting racial discrimination and protecting the
right to a fair trial.”109
18. The non-punishment principle requires States to identify victims—including those linked to terrorism—“as early
as possible.”110 The guarantee of non-punishment covers
a range of unlawful acts111 and applies irrespective of the
“gravity or seriousness of the offence committed,”112 including terrorism.113 The range of penalties that States are
prohibited from imposing against all trafficking victims is
also wide, including criminal as well as non-criminal (e.g.,
administrative or immigration) sanctions.114
19. Relevantly for the purposes of the trafficking-terrorism
nexus, the principle of non-punishment proscribes those
national security-related sanctions that punish trafficking
victims by “denial of other immigration relief” and deprivation of nationality.115 Additionally, the non-punishment
principle is often “defeated through refusals to provide
consular assistance to victims or potential victims, or to repatriate victims to their countries of origin from conflict-affected regions.”116 Indeed, “rather than being recognized
as victims, with corresponding rights, those who are linked
to proscribed groups can be wrongly criminalized and stigmatized.”117
20. As it currently stands, the U.K. government’s existing general statutory approach to trafficking in persons118 falls
short of international law’s full guarantee of non-punishment.119 Additionally, the United Kingdom’s specific, current approach to those persons linked to ISIS has also been
critiqued as falling short of the non-punishment guarantee,
either because it precludes full application of the non-punishment principle (for example, not providing consular
assistance to those linked to ISIS frustrates identifying
victims120) or violates it (for example, stripping persons of
their citizenship and refusing to repatriate them121 without
assessing whether they are victims of trafficking forced into
acts linked to terrorism122).
21. Against this backdrop, the Bill123 further compounds these
violations of the non-punishment principle under interna-
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tional law as follows, particularly (but not exclusively124) in
instances of national security:
n The Bill specifies a number of grounds for determining
that someone is a “threat to public order” that in and of
themselves violate the non-punishment principle. For
example, the Bill explicitly provides that a trafficking victim can be defined as a threat even if they have engaged
in forced activities; a person can be deemed a “threat to
public order” if there are “reasonable grounds to suspect
that the person is or has been involved in terrorism-related activity” under section 4 of the Terrorism Prevention and Investigation Measures Act 2011 “(whether or
not the terrorism-related activity is attributable to the
person being, or having been, a victim of slavery or human trafficking).”125 It also uses inter alia terrorism and
terrorism-related offence exemptions to the MSA’s statutory defence to determine a “threat to public order,”126
where the MSA’s scheme has itself been much critiqued,
including for non-compliance with the non-punishment
principle.127 Additionally, the Bill uses certain sanctions
to define someone as a “threat to public order,” which
have been found to violate international law’s guarantee
of non-punishment if applied against those trafficked
persons who engage in forced criminality linked to terrorism. For example, under the Bill, an individual who
has had their nationality stripped because it is “conducive to the public good” is defined as a “threat to public
order.”128 Yet, citizenship-stripping of trafficking victims
linked to terrorism has been characterized as a violation
of the non-punishment guarantee.129
n The Bill removes the U.K. government’s obligation to
investigate and to identify trafficking victims, which
is a core part of the non-punishment principle.130 The
non-punishment principle must be applied at an early
stage and not just to fully-identified victims but also to
presumptive ones, meaning it does not require a formal
identification of the person as a trafficking victim.131 The
Bill as presently drafted directly violates the non-punishment principle by automatically132 disqualifying individuals from a “conclusive grounds” identification when
there are “reasonable grounds” to believe they are trafficked but “[a] competent authority” determines they are
a “threat to public order” or that they have made a claim
to be a victim in “bad faith.”133
n The Bill removes the United Kingdom’s obligations to
provide protection and assistance to those forced to
engage in unlawful acts as a result of their status as a
trafficking victim. It does so in at least three ways: a) if
a “competent authority” determines the individual is a
“threat to public order” or has made a claim to be a victim
in “bad faith” and the person has received a “reasonable
grounds” determination, the individual no longer has
protection from removal from the United Kingdom134; b)

if a “competent authority” determines the individual is a
“threat to public order” or has made a claim to be a victim in “bad faith” and the person has received a “reasonable grounds” determination, the individual is excluded
from assistance and support during the 30-day recovery
period135; and c) if the individual has received a positive
“conclusive grounds” decision but the Secretary of State
determines that the person is a “threat to public order”
or has made a claim to be a victim in “bad faith” the Secretary is not required to give the person statutory leave
to remain and can revoke it if already given.136 Rather
than take this approach, the U.K. government should,
consistent with international law, adopt protection and
assistance measures that reflect gender and age sensitivities and recognise that those linked to proscribed
groups can also be victims of terrorism.137

Obligations to prevent, criminalise, investigate,
and punish terrorist-traffickers
22. The United Kingdom has an obligation to criminalise trafficking in persons138 and “effectively investigate, prosecute and adjudicate trafficking, including its component
acts and related conduct, whether committed by governmental or by non-State actors.”139 This obligation to criminalise and investigate trafficking in persons continues to
apply to trafficking by terrorist groups.140 Failure to identify
and support victims, as well as the non-application of the
non-punishment principle, necessarily frustrates the ability
to punish traffickers.141
23. States also have a responsibility to undertake prevention
measures142 that centre the “human rights of trafficked persons” in prevention efforts,143 including to prevent trafficking to proscribed groups.144 This specifically includes preventing (and investigating)145 the recruitment component
of trafficking in the country of origin in instances of transnational trafficking.146 It also includes “ensuring the effective
application of extraterritorial human rights obligations to
prevent trafficking and re-trafficking (e.g., when someone
is re-trafficked through forced marriage in an area under
the control of a proscribed group).”147
24. In addition to specified obligations of prevention and criminalisation under international anti-traffickng law, under
international law, States are required to exercise due diligence to prevent trafficking, to investigate and prosecute
perpetrators, to identify, assist, and protect victims, and to
ensure remedies.148 This derives from States’ positive obligations of due diligence to protect individuals against human rights abuses by private actors.149 These due diligence
obligations apply to trafficking by proscribed groups such
as terrorist actors.150
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25. As such, the Bill’s failure to conclusively identify those
linked to terrorism as victims and to preclude them from
assistance, including in the form of the recovery period,151
undermines the ability to prosecute terrorists for trafficking and to prevent both trafficking and re-trafficking by
proscribed groups. Indeed, commentary on the Bill has
noted that it would “make it harder to tackle trafficking and
exploitation”152 and hinder efforts “to gather the intelligence necessary to dismantle trafficking networks.”153

Obligations to provide a remedy to trafficking
victims of proscribed groups
26. Additionally, the United Kingdom’s obligations include
providing an effective remedy to victims,154 including for
the failure to prevent, investigate, and punish trafficking
by non-State actors such as proscribed groups.155 This includes provision of a remedy for the State’s failure to prevent, investigate, and punish trafficking by non-State actors
such as proscribed groups.156 This is because under international law, the “failure to exercise due diligence is consequential, meaning that States that have failed to exercise
due diligence towards private actors incur international
responsibility that then requires them to provide an effective remedy for victims of trafficking in persons.”157 The full
guarantee of the right to remedy—including rehabilitation
and reintegration of victims158 —is contingent on other State
obligations, including to identify trafficking victims.159
27. By disqualifying those who are a “threat to public order”
or make claims in “bad faith” from being identified as trafficking victims160 and precluding victims from protection
and assistance161—including by failing to fully apply the
non-punishment principle162—the Bill fails to ensure trafficking victims the right to a remedy where the State has failed
in its due diligence obligations.

Non-discrimination obligations toward
trafficking victims of terrorism
28. The United Kingdom has obligations of non-discrimination that provide a core guarantee in relation to protective
measures163 and “continue[s] to apply without exception
in the context of trafficking by proscribed groups, and in
all actions to address the intersections of trafficking and
terrorism.”164 Violations of non-discrimination guarantees
can lead to those trafficked by terrorist groups not being
recognised as victims.165 By disqualifying those who are a
“threat to public order” or make claims in “bad faith” from
being identified as trafficking victims,166 the de facto result
is that the Bill improperly discriminates against certain victims, including based on the status of their trafficker as be-

ing linked to terrorism, as well as the victim’s identity (e.g.,
religion, race, and/or citizenship status).167
29. One prominent example of this is the case of Shamima Begum, who was stripped of her British citizenship by thenHome Secretary Sajid Javid in February 2019.168 Begum
was further denied the opportunity to return to the United
Kingdom to appeal this decision by a Supreme Court ruling
on February 26, 2021,169 and is presently in al-Roj, a camp
in Syria.170 In Begum’s case, it is a matter of public record
that she was recruited online before she went to Raqqa in
2015 as a child at the age of fifteen. According to Begum,
she was “being fed a lot of information on the internet by
people” and ‘“groomed and taken of [sic] advantage of and
manipulated into’ travelling to Syria”171 by those “who convinced her that by joining them she’d ‘get married, have
children and lead a pure Islamic life.’”172 On arrival in Syria,
Begum was put in a “women’s centre”173 and married an
adult Dutch fighter.174 A child bride, she was pregnant the
next year with a daughter who later died.175 A second child
would die in 2018,176 and a third in 2019.177
30. From a legal perspective, “this is not a very difficult case”
for establishing that Begum is a trafficking victim of ISIS.178
If ISIS recruited and/or transported Begum with the specific purpose to exploit her (including for forced marriage),
this means that she was trafficked.179 Unlike with adult victims, the means by which it happened, such as grooming,
do not have to be proven, as minors “cannot consent to
their own exploitation even if they seem to have agreed
to travel to a terrorist group.”180 Indeed, Begum’s lawyers
have argued that there is “overwhelming evidence” she
was trafficked “when she left” the United Kingdom181 and
that “the Home Office failed to consider whether she was
‘a child trafficked to, and remaining in, Syria for the purposes of sexual exploitation and forced marriage.’”182 Parallels can be seen here, for example, with cases that have
involved prosecutions of Newcastle gang members for
trafficking for sexual exploitation of “vulnerable victims of
an organised, cynical, systematic organisation.”183 Yet rather than seeing Begum as a child who was groomed online
by a criminal group known for its predation, the tribunal
that in 2020 upheld revoking her citizenship described the
child recruit of ISIS as a woman who was in her situation
“as a result of her own choices and of the actions of others.”184 The Bill would continue this artificial differentiation
between those trafficked by terrorists and those trafficked
by others (e.g., gangs), as well as compound the failure to
meaningfully apply the distinction between the definition
of adult and child trafficking.
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Obligations to child victims of trafficking by
proscribed groups
31. The United Kingdom has a series of key obligations that
apply to child victims of trafficking by terrorist groups.185 A
key obligation is to properly apply the definition of child
trafficking under international law.186 Under the international law definition of trafficking, in the case of children,
unlike with adult victims, the “means” do not need to be
proven as a minor cannot consent to their own exploitation.187 Indeed, children are often targeted for recruitment
and exploitation by terrorist groups.188 In the context of
child trafficking by proscribed groups it has been specifically noted that “[c]hild victims are particularly vulnerable” and are not—as with all trafficked persons—required
to self-identify as victims.189 Failing to acknowledge the
special vulnerability of minors and identify children as trafficked also means that they, rather than their traffickers, can
be wrongly prosecuted in violation of the non-punishment
principle.190
32. In addition to applying the unique definition of trafficking
in children, States are required to guarantee that when
addressing child trafficking by proscribed groups, they
“ensure the best interests of the child as a priority, and
States’ obligations to ensure the effective protection of the
rights of the child as recognized under international law.”191
In general terms, international human rights law contains
special protections for children, including through emphasising the primacy of the “best interests” principle with respect to children generally192 as well as child victims of trafficking in particular.193 For child trafficking victims, a human
rights-based approach requires that their involvement in
“criminal activities shall not undermine their status as both
a child and a victim, or their related rights to special protection.”194
33. However, the Bill’s identification—and protection provisions—adversely impact both adult and child victims,195 disqualifying child victims of terrorism from being identified
as victims and accessing protection. As one commentary
notes, pursuant to clause 51 “children even suspected of
‘terrorism related links’ will be precluded from being identified as victims, even if they have been groomed and exploited by armed groups. . . . in direct contravention of
international law.”196 The Bill’s failure to address the “additional vulnerabilities and barriers” that children face due
to their age197 and its “lack of detail on provisions for children,”198 violates the United Kingdom’s obligations under
anti-trafficking and human rights law to address the special vulnerabilities of children in identification, protection
and support, and application of the non-punishment principle.
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